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M E M O R A N D U M 

Re: Use of Paycheck Protection Program (“PPP”) Loan Proceeds and Potential Forgiveness 

 

From:  Gomel, Davis & Watson, LLP 

 

Date: April 16, 2020 

 

Caution: This memo is intended for general guidance and should not be relied upon as authoritative 

advice.  This memo is an interpretation of the sources provided herein and may be modified after this 

date based on definitive guidance issued by the appropriate government agency.  

 

In General  

 

To date, the Interim Final Rules (the “Rules”) made available by the Small Business Administration 

(“SBA”) on or around April 3, 2020, do not require any borrower of a Paycheck Protection Program 

(“PPP”) loan to segregate the loan proceeds from other funds of the borrower in order to allow 

specific tracing of the use of the loan proceeds.  However, the Rules and the Coronavirus Aid, Relief, 

and Economic Security Act (the “CARES Act”) require the borrower to be able to document the use 

of the loan proceeds in order to receive forgiveness of the obligation to repay some or all of the PPP 

loan. Forgiveness is allowed to the extent, during the eight-week period after the loan is made, certain 

qualified expenditures are made by the borrower.  Although many of the qualified expenditures 

overlap with the criteria used in obtaining the PPP loan, there are important (and in some cases 

puzzling) differences.   

 

While segregating the loan proceeds into a separate account is not required, if it is administratively 

possible and efficient, doing so may help a borrower maximize the amount of loan forgiveness. The 

segregated proceeds could be the source from which all potential qualified expenditures are made, 

either by paying funds from the account directly to the ultimate payee or “reimbursing” the 

borrower’s other accounts for qualified expenditures paid from such other account. For example, if a 

borrower has a separate payroll account from which compensation is paid to the borrower’s 

employees, the segregated loan proceeds should be the source of funds transferred to the payroll 

account for the eight weeks after the loan proceeds have been received. 

 

In addition, new accounts should be established in the borrower’s general ledger and “coded” in order 

to capture all potential qualified expenditures.  Doing so should assist the borrower in quantifying 

and supporting the forgiveness request after the eight-week period is over. All documents supporting 

any potential qualified expenditure could also be maintained in a separate folder (either a paper folder 

or an electronic folder) to make supporting the forgiveness request as efficient as possible. Since 

many of the qualified expenditures relate to obligations that were in place prior to February 15, 2020, 

this eight-week period should also be used to gather the related documents to support this 

requirement.  
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Qualifying Expenditures 

 

Per the CARES Act, the qualified expenditures which will support a forgiveness request include the 

following: 

 

- Payroll costs, including: 

 

o Payments of compensation with respect to employees that is a(n): 

 

▪ Salary, wage, commission or similar compensation, 

▪ Cash tip or equivalent, 

▪ Payment for vacation, parental, family, medical, or sick leave, 

▪ Allowance for dismissal or separation, 

▪ Payment for the provision of group health care benefits, including insurance 

premiums, 

▪ Payment of any retirement benefit (NOTE: if a borrower has determined its 

retirement plan contribution amount for 2019 which was not funded during 

2019, funding such contribution during this eight-week period should qualify 

under this category), 

▪ State or local tax assessed on the compensation of employees (NOTE: this may 

be a reference to State or local unemployment tax / insurance imposed on the 

borrower; we are hopeful a clarification will be issued with respect to the 

above phrase), and 

▪ Payment of compensation to a sole proprietor or independent contractor that is 

earnings from self-employment. 

▪ Provided, however, payroll costs do not include: 

 

• Compensation to an individual employee, sole proprietor, or 

independent contractor in excess of an annual amount of $100,000 as 

prorated for the “covered period” (NOTE: since the time period for the 

forgiveness is eight weeks, it appears the $100,000 limit may be 

$15,384 per recipient ($100,000 ÷ 52 weeks x 8 weeks)), 

• Federal withholding imposed on the eligible compensation, including 

the employee’s share of FICA and any income tax withheld, 

• The borrower’s (employer’s) share of FICA (i.e., 7.65% of 

compensation), 

• Compensation of any employee whose principal residence is outside of 

the U.S., and 

• Qualified sick leave wages and/or qualified family leave wages for 

which a credit is allowed under the Families First Coronavirus 

Response Act. 

 

- Interest on a “covered mortgage obligation” which is a debt of the borrower secured by either 

real property or personal property and was incurred before February 15, 2020 (NOTE: 

personal property should include furniture, fixtures, equipment, and vehicles).  
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- Payments per a “covered rent obligation” which is a rent obligation of the borrower under a 

lease agreement in place before February 15, 2020 (NOTE: the rent obligation is not limited 

to only real property, therefore, leases for fixtures, equipment, and vehicles may qualify).  

 

- “Covered utility payments” which means payments for services in place before February 15, 

2020, for electricity, gas, water, transportation, telephone, or internet access.  

 

Note that the amount of forgiveness may be reduced if the borrower’s work force and/or 

compensation of the borrower’s work force is reduced after February 15, 2020. However, if the 

borrower’s work force (and/or the related compensation) is returned to the appropriate level by June 

30, 2020, such reduction can be avoided. The details related to these reductions are beyond the scope 

of this memo.  

 

It is also important to note that the eight-week period may not correspond with the payroll cycles of 

the business.  It is quite possible that for a business that pays its employees on the 15th and last day of 

the month, depending on the date the eight-week period begins, a payroll could be “missed.”  The 

borrower should plan now on ways to maximize qualifying expenditures during the eight-week 

period.      

 

Effect of Other Provisions  

 

The CARES Act allows employers to defer deposits of the employer’s share of social security tax / 

OASDI (i.e., 6.2% of compensation). The CARES Act stated that employers receiving any 

forgiveness of a PPP loan are not eligible for such deferral. The CARES Act did not provide how 

PPP borrowers should proceed while waiting for a decision on any PPP loan forgiveness. The 

Internal Revenue Service recently clarified that a PPP borrower can defer depositing the borrower’s 

share of social security tax / OASDI otherwise due during the period beginning March 27, 2020 and 

ending on the date the lender issues a decision to forgive any part of the PPP loan.  The deferred 

deposits will be due in two equal installments by December 31, 2021 and December 31, 2022. 

Deposit of such taxes due after a decision allowing some of the PPP loan to be forgiven is not 

allowed to be deferred.  

 

The CARES Act also provides for an “Employee Retention Credit for Employers Subject to Closure 

Due to COVID-19.” These provisions allow an eligible employer to claim certain refundable payroll 

tax credits. Eligible employers include employers whose operations were fully or partially suspended 

due to COVID-19, or whose gross receipts declined by more than 50% when compared to the same 

quarter in the prior year.  However, employers who receive a PPP loan are not eligible for this 

employee retention credit.  

 

As indicated above, this memo is intended for general guidance and should not be relied upon as 

authoritative advice.  This memo is based on applicable law and guidance available today, which 

may be modified after this date.  We expect more guidance on some of the details of the forgiveness 

process.  Please contact us if you need specific advice about your particular situation.    

 

 


